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AGENDA
KALISPELL CITY PLANNING BOARD AND ZONING COMMISSION
TUESDAY, AUGUST 13, 2019
The regular meeting of the Kalispell City Planning Board and Zoning Commission will be
held on Tuesday, August 13, 2019 beginning at 6:00 p.m. in the Kalispell City Council
Chambers, Kalispell City Hall, 201 1st Avenue East, Kalispell, Montana.
The Agenda for the meeting will be:
A. Call to Order and Roll Call
B. Approval of Minutes of July 9, 2019
C. Hear the Public – The public may comment on any matter on the agenda or not on the agenda.
(Comments are typically held to 3 minutes or less.)
D. Public Hearing:
The Planning Board will hold a public hearing and take public comments on the agenda items
listed below:
1.

File # KZC-19-02 – Town Pump has submitted a zoning map amendment application
for 4.6-acres of land. Currently, the 4.6-acres is zoned B-2 and B-2/PUD (Town
Pump#5 PUD). The requested zone change would rezone the portion of the property
currently zoned B-2 to B-2/PUD, so that the entire property is encompassed by the
PUD zoning overlay.

E. Old Business
F. New Business
G. Adjournment

Next Regular Meeting: Tuesday, September 10, 2019

KALISPELL CITY PLANNING BOARD & ZONING COMMISSION
MINUTES OF REGULAR MEETING
July 09, 2019
CALL TO ORDER AND ROLL CALL

The regular meeting of the Kalispell City Planning Board and Zoning
Commission was called to order at 6:00 p.m. Board members present were Chad
Graham, Doug Kauffman, Kurt Vomfell, Joshua Borgardt, Rory Young, George
Giavasis & Ronalee Skees. Tom Jentz represented the Kalispell Planning
Department.

APPROVAL OF MINUTES

Kauffman moved and Skees seconded a motion to approve the minutes of the
May 14th & May 22nd, 2019 meetings of the Kalispell City Planning Board and
Zoning Commission.

VOTE BY ACCLAMATION

The motion passed unanimously on a vote of acclamation.

PUBLIC COMMENT

None.

KCU-19-03 – WOODLAND
APARTMENTS CONDITIONAL USE
PERMIT

File # KCU-19-03 – A request from Woodland Apartments, LLC for a
conditional use permit for multi-family apartments with the B-1 (Neighborhood
Commercial) Zoning District.

STAFF REPORT

Jarod Nygren representing the Kalispell Planning Department reviewed Staff
Report #KCU-19-03.
Staff recommends that the Kalispell City Planning Board and Zoning
Commission adopt staff report #KCU-19-03 as findings of fact and recommend
to the Kalispell City Council that the conditional use permit be approved subject
to the conditions listed in the staff report.

BOARD DISCUSSION

Board discussed layout of the site and location of the trash bins, parking,
sidewalks and buffers. Young inquired about the partial alley on the east side of
the property and whom it belongs to. Staff advised it currently belongs to the
county.

PUBLIC HEARING

Mary McLoy – 525 Shady Glen Dr. – opposed to proposed trash location, feels
it is too close to her property and his concerned about the smell.
Randy Davis – 529 Shady Glen Dr. – concerned with additional traffic.
Chris McLoy – 525 Shady Glen Dr. – opposed to trash location and additional
traffic.
Shane Komenda – 533 Shady Glen Dr. – concerned with additional traffic in
regards to pedestrian safety.
Brian Topp – 1496 Whalebone Dr. – family friend of the McLoy’s, spends a lot
of time at their home, and is concerned with additional traffic.
Denise Stone – 529 Shady Glen Dr. – concerned with safety of children with
increased traffic.

MOTION (ORIGINAL)

Vomfell moved and Skees seconded a motion that the Kalispell City Planning
Board and Zoning Commission adopt staff report #KCU-19-03 as findings of
fact and recommend to the Kalispell City Council that the conditional use
permit be approved subject to the conditions listed in the staff report.

BOARD DISCUSSION

Board discussed the possibility of screening or shielding the trash enclosures.
Staff advised the board that it is within their purview to add a condition to
require that the trash enclosures be enclosed to screen from the neighbor directly
to the east. Borgardt inquired about the partial alley that is owned by the county
and if it would help with the trash location if it was annexed into the city. Staff
advised that the owners could petition to have it abandoned if they so choose.
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MOTION (ADD COND. #13)

Skees moved and Graham seconded a motion to add condition #13 to require
that the applicant completely enclose the trash containers to include walls, doors
and a roof.

BOARD DISCUSSION

None.

ROLL CALL (ADD COND. #13)

The motion passed 6-1 on a roll call vote. Rory Young is opposed to adding the
condition.

ROLL CALL (ORIGINAL)

The motion passed unanimously on a roll call vote.

OLD BUSINESS

None.

NEW BUSINESS

Jentz updated the board on the August 13 agenda.

ADJOURNMENT

The meeting adjourned at approximately 7:25pm.

NEXT MEETING

The next meeting of the Kalispell Planning Board will be on Tuesday, August
13, 2019 at 6:00 p.m. and is located in the Kalispell City Council Chambers,
201 1st Ave East.

__________________
Chad Graham
President

__________________
Kari Hernandez
Recording Secretary

APPROVED as submitted/amended:
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REQUEST FOR AMENDMENT TO TOWN PUMP #5 PUD
KALISPELL PLANNING DEPARTMENT
STAFF REPORT #KZC-19-02
August 5, 2019
The following is a report to the Kalispell City Planning Board and the Kalispell
City Council regarding a request to amend the Kalispell Town Pump #5 Planned
Unit Development (PUD). A public hearing has been scheduled before the
Kalispell City Planning Board for August 13, 2019 beginning at 6:00 PM, to
consider the zone change request. The Planning Board will forward a
recommendation to the Kalispell City Council for consideration.
BACKGROUND INFORMATION
A.

Petitioner / Owner:

Town Pump, Inc.
600 S. Main Street
Butte, MT 59701

B.

Summary of Request: Town Pump has submitted a zoning map
amendment application to expand the Town Pump #5 PUD over
approximately 1.3-acres of land. Currently, the 1.3-acres is zoned city B-2
and includes an existing convenience store, casino and fuel islands. The
requested zone change would rezone the property from B-2 to B-2/PUD, so
that the entire property is encompassed by the Town Pump #5 PUD zoning
overlay. The Town Pump # 5 PUD zoning overlay was created by Ordinance
1793 in August of 2017. The requested zoning amendment would also serve
as an amendment to Ordinance 1793, which did not originally include the
subject property, or any additional requirements imposed throughout the
review process of this request.
The Town Pump #5 PUD zoning overlay included an expansion of the existing
facility through the construction of a new fuel canopy, new fuel islands,
increased pedestrian access in the area through a new sidewalk along
Cemetery Road, extension of public water and sewer to serve future
developments to the west, and new approach into the facility. At that time,
no improvements were proposed to the existing building, so the B-2 zoning
was maintained on that portion of the property. Currently, the existing
casino is operating as a nonconforming use within the B-2 Zone, as casinos
are only permitted within the B-5 Zone as a conditionally permitted use.
The zone change is being requested so that Town Pump can construct a new
convenience store and casino on the subject property, which would allow for
the demolition of the existing facility. In concert with the construction of the
new casino and convenience store, the applicant would also be improving
the property frontage along U.S. Highway 93 South, thereby supporting the
city’s entrance corridor standards. The corridor standards are important at
this particular location due to the properties location at the southwest
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corner of the “four corners” intersection. The intersection is a major entrance
into the City of Kalispell and for many people serves as the first impression
of the city. Currently, landscape improvements have been made at two of
the three of the corners where the auto dealers are located. Improvements
on this property would vastly improve the aesthetics at the major
intersection and be more in line with the new development in the area. The
development is limited to the improvements noted above; however, the
expansion needs to take into consideration how the expansion fits in with
the overall development plan of the Siderius Commons PUD further to the
west and originally encompassed the subject property.
Planned Unit Developments are intended to serve as an overlay zoning
district that function in concert with the underlying zone to provide a
comprehensive, integrated development plan, which will serve to modify the
underlying zone and guide future development. The PUD provides for
flexibility in the subdivision standards and architectural designs standards,
where appropriate, to preserve and enhance the integrity and environmental
values of the area. In this case, the applicant is requesting a deviation in
the zoning ordinance to permit a casino within the B-2 Zone, while
simultaneously implementing city entrance corridor standards in order to
improve the aesthetics of the property. Entrance corridor improvements
would include construction of a new building with superior architecture
design with increased tax base, increased landscaping along U.S. 93 South,
new larger pedestrian sidewalk, access control into the property, elimination
of billboards on the property, and increased signage regulations in regards
to casinos. Although a casino is not currently permitted within the B-2 Zone,
the existing facility can continue to operate on the property in perpetuity in
its current state. The request for a new facility allows the city to consider
increased standards in an effort to implements the goals and policies of the
City Growth Policy Plan-It 2035.
C.

Location and Legal Description of Property: The property is located at
2910 U.S. 93 South and can be legally described as Tracts 1A and 5A of
Ashley Business Park, LOT 5, Revisited in the SE4 NE4 of Section 29,
Township 28 North, Range 21 West, P.M.M., Flathead County, Montana.

D.

Existing Land Use: The area to be rezoned is developed with an existing
convenience store and casino with associated fuel islands, parking and
signage, including a billboard. A majority of the property is undeveloped
grasslands that is available for development in the future.

E.

Existing Zoning: The subject property is located within the B-2 (General
Business) and B-2/PUD (Town Pump #5) zoning overlay. The B-2 Zoning
District intended to provide areas for those retail sales and service functions
and businesses whose operations are typically characterized by outdoor
display, storage and/or sale of merchandise and by repair of motor vehicles.
The district depends on the proximity to major streets and arterials and
should be located in business corridors or in islands.
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The Town Pump #5 PUD zoning overlay was created by Ordinance 1793 in
August of 2017. The PUD functions in concert with the underlying zoning
providing an integrated development plan for the entire property. In this
case, the PUD allowed for the expansion of the existing Town Pump facility
through the construction of a new fuel canopy, new fuel islands, increased
pedestrian access in the area through a new sidewalk along Cemetery Road,
extension of public water and sewer to serve future developments to the
west, and new approach into the facility.
F.

Proposed Zoning: The requested zone change would rezone the property
from B-2 (General Business) to B-2/PUD, so that the entire property is
encompassed by the Town Pump #5 PUD zoning overlay. The zone change
is being requested so that Town Pump can construct a new convenience
store and casino on the subject property, which would allow for the
demolition of the existing facility. In concert with the construction of the new
casino and convenience store, the applicant would also be improving the
property frontage along U.S. Highway 93 South, thereby supporting the
city’s entrance corridor standards.

G.

Size: The entire property encompasses 8.2-acres and the portion being
rezoned from B-2 to B-2/PUD is 1.3-acres.

H.

Adjacent Zoning:
North:
East:
West:
South:

I.

B-2
County I-1H and City B-5/Gardner PUD
B-2/Siderius Commons PUD
County I-1H

Adjacent Land Uses
North:
East:
West:
South:

Single-family residential, vacant land and Cemetery Road
U.S. 93 South and auto dealerships
Vacant land
Auto body shop

J.

General Land Use Character: The general land use character of this area
can be described as commercial in transition. The intersection of Cemetery
Road and U.S. 93 South is developing into a major commercial intersection.
Town pump is located at the southwest corner, Kalispell Toyota at the
northeast corner, and two new auto dealerships recently completed at the
southeast corner. The northwest corner of the intersection is undeveloped
but located within the commercial zoning district.

K.

Utilities and Public Services:
Sewer:
Water:
Refuse:

City of Kalispell
City of Kalispell
Private Collector
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Electricity:
Natural Gas:
Telephone:
Schools:
Fire:
Police:
L.

Flathead Electric Cooperative
NorthWestern energy
CenturyLink
School District #5, Somers Elementary
City of Kalispell
City of Kalispell

Public Comment: No public comment has been received at time of this
report.

I.

EVALUATION BASED ON STATUTORY CRITERIA

This report evaluates the amendment request in accordance with state and local
regulations. The statutory basis for reviewing a change in zoning is set forth by
Section 27.29.020 of the Kalispell Zoning Ordinance and 76-2-303 M.C.A.
Findings of Fact for the zone change request are discussed relative to the
itemized criteria described by 76-2-304, M.C.A.
1.

Is the zoning regulation made in accordance with the growth policy?
The subject property is within the Commercial land use category, which
provides the basis for the B-2 and B-2/PUD, General Commercial Zoning.
The growth policy would anticipate a variety of uses under that designation,
including, but not limited to, apartments, offices, retail, and other
commercial uses. The requested convenience store and casino is an
appropriate land use for the property. Additionally, the Kalispell Growth
Policy Plan-It 2035 has several goals that support the PUD request:
Growth Policy 2035, Chapter 4 – Business and Industry, states the
following:
GOAL #1 – Encourage the development and growth of prosperous
commercial and industrial districts, each with a viable mix of business,
suitable infrastructure, and a coordinated development pattern that reduces
business costs and increases small business opportunities.
GOAL #3 – Provide adequate areas within the community for commercial
and industrial development that meets the needs of present and future
business in terms of cost, type, design and location.
POLICIES (General Commercial, b.) – The expansion of additional
commercial districts along major arterials in anticipated to occur at such
times as the development or redevelopment of existing commercial districts
have significantly developed to avoid creation of a new commercial district
and leapfrog development.
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POLICIES (Highway Community Entrance):
a. Emphasize the objective of pleasing corridors that encourage highway
landscaping.
b. Encourage the use of innovative land use regulations to achieve a
pleasing community entrance.
c. Encourage highway commercial development to adhere to the following
design guidelines:
i.

Encourage access by a secondary street or use of shared driveways
and interconnected parking lots where secondary street access is not
feasible.

ii.

Increase building and parking lot setbacks.

iii.

Incorporate pedestrian
frontages.

iv.

Landscape highway frontage and parking lots to enhance
development sites and reduce visual impacts of development.

v.

Keep signs simple to reduce clutter and allow rapid comprehension
by highway motorists without undue distraction. Encourage variety
and creativity in sign design.

vi.

Outdoor storage, machinery, utilities, trash dumpsters, service bays,
antennas, rooftop equipment, and similar accessory facilities should
be hidden or screened from public view to protect aesthetic qualities.

vii.

Outdoor lighting should be low intensity, directed downward and
shielded to prevent glare.

and bicycle facilities

into landscaped

Highway 93 South Corridor Area Plan:
Goal #2 – Expansion of commercial development south of Cemetery
Road/Lower Valley Road needs to be addressed under a Planned Unit
Development in order to adequately address vehicular and pedestrian
access, signage, setbacks, and other issues relating to protecting and
preserving the community entrance to Kalispell.
Goal #4 – Development along the Highway 93 South Corridor should occur
in areas where public services, utilities and facilities area available or can
be provided.
Goal #5 – New development whether commercial, industrial or residential
should be of high quality in design and architectural quality.

5

Goal #15 – Provide for the ongoing acquisition, construction and
maintenance of parks, bike and pedestrian trails and other recreational
facilities.
POLICIES
1. Additional accesses onto Highway 93 shall be limited and a grid

street system shall be developed when possible.
2. High quality design standards shall be applied to new development

along the corridor related to architecture, parking lot layout, lighting,
landscaping, setbacks and signage.
3. The following design standards are intended to enhance the gateway

entrances to Kalispell:
i. Access control should be the norm along the 93 corridors.
ii. Access should be coordinated so as to allow only collector or
arterial streets to intersect Highway 93. The judicious use of
right-in right-out approaches, frontage roads and good internal
development street design should be the rule to reduce or
eliminate the need for direct access onto major gateway roads.
iii. Areas planned for commercial development along Highway 93
should occur as an integrated development utilizing and
enhancing the property back from the highway as opposed to
occurring as a shallow linear strip. Significant individual
business highway exposure, individual access points, and pole
signage would not be the norm.
iv. Monument signs are preferred over pole signs.
In this case, the applicant is requesting a deviation in the zoning ordinance
to permit a casino within the B-2 Zone, while simultaneously
implementing city entrance corridor standards in order to improve the
aesthetics of the property. Increased standards would include a new
casino/convenience store building with superior design, increased
landscaping along U.S. 93 South, new larger pedestrian sidewalk, access
control into the property, dark sky compliant lighting, elimination of
billboards on the property, and increased signage regulations.
2.

Does the zoning regulation consider the effect on motorized and nonmotorized transportation systems?
The requested zone will potentially have an effect on motorized and nonmotorized transportation systems, as the proposed zone change to B-2/PUD
6

would allow for the expansion of the existing casino and convenience store.
It is anticipated that the new facility will create additional traffic in the
immediate area. Accordingly, any development of the property that creates
300 or more vehicle trip per day would require a traffic impact study prior
to construction. The traffic study evaluates the impacts the development has
on the traffic system and indicates mitigation necessary to maintain
acceptable levels of service.
Traffic circulation will be designed to encourage easier access to the new
approaches on Cemetery Road. Additionally, staff is recommending as a
condition that the existing approach along U.S. 93 South be moved
southerly to line up with the approach that accesses the two auto
dealerships across the highway to the east. Having the approaches lined
up will create more predictable traffic movements thereby reducing
potential traffic conflicts. Staff also recommends that the approach serve
as a shared access to Tract 5A to the south, which is also owned by Town
Pump. A shared access requirement will limit the amount of driveway
approaches onto the highway, also limiting potential vehicle conflicts and
promoting the free flow of U.S. 93. Lastly, as part of the city’s entrance
corridor standards the sidewalk along the highway will be increased from
5 feet to 8 feet in width.
3.

That historical uses and established use patterns and recent change in use
trends will be weighed equally and consideration not be given to one to the
exclusion of the other.
The requested zone is in compliance with the growth policy and the city
anticipated the property would develop in the requested manner.
Additionally, the proposed PUD in conjunction with the B-2 zoning district
is consistent with the surrounding commercial character of the area and its
location adjacent to the U.S. 93 right-of-way.

4.

Is the zoning regulation designed to secure safety from fire and other
dangers?
At the time this property is developed, the property owners will be required
to insure that there is adequate infrastructure in the case of an emergency.
There are no features related to the property which would compromise the
safety of the public. New construction will be required to be in compliance
with the building and safety codes of the city. All municipal services
including police and fire protection, water and sewer service is available to
the property. The site is within the immediate service area of the Kalispell
Fire Station 62.

5.

Is the zoning regulation designed to promote public health, public safety,
and the general welfare?
The requested PUD overlay will promote the health and general welfare by
allowing the continued development of the auto service station/casino
within an appropriate B-2/PUD Zone. The standards provided for within
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the underlying B-2 Zone and additional standards required by this PUD will
ensure that the expansion of the auto service facility is safely and
appropriately designed and that the associated commercial traffic is
managed and directed to traffic routes designed to accommodate it.
6.

Does the zoning regulation consider the reasonable provision of adequate
light and air?
The requested PUD does not modify the setback, height, and lot coverage
standards of the B-2 Zoning District, which are established in the Kalispell
Zoning Ordinance to insure adequate light and air are provided. However,
amending the PUD allows for the implementation of the city’s entrance
corridor standards which includes an additional 20 foot buffer along U.S.
93 South.

7.

Will the requested zone promote compatible urban growth?
The proposed PUD in conjunction with the B-2 Zoning District is consistent
with the surrounding commercial character of the area and its location
adjacent to the U.S. 93 right-of-way.

8.

Will the requested zone avoid undue concentration of people?
The PUD would allow for the expansion of the existing Town Pump facility.
It is anticipated that there will be additional people onsite because of the
expansion; however, the additional people onsite will be mitigated through
appropriate site design and improved access off U.S. 93 South.

9.

Is the zoning regulation designed to facilitate the adequate provision of
transportation, water, sewerage, schools, parks, and other public
requirements?
Improvements to the property such as water, sewer and drainage would be
installed in accordance with city policies and standards at the developer’s
expense, thereby insuring that there is adequate provision of services to the
site prior to development. Any development is reviewed by the city’s Site
Review Committee to ensure any impacts to the public infrastructure are
adequately addressed.

10.

Does the zoning regulation consider the character of the district and its
peculiar suitability for particular uses?
As outlined earlier, the requested amendment of B-2/PUD is an appropriate
designation given the Commercial growth policy land uses assigned to the
property on the Kalispell Growth Policy Future Land Use Map. The growth
policy map is a long-range planning document providing guidance to the
city on how specific areas of the city should develop over time. The requested
zone is in compliance with the growth policy and the city anticipated the
property would develop in the requested manner. Additionally, the proposed
PUD in conjunction with the B-2 zoning district is consistent with the
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surrounding commercial character of the area and its location adjacent to
the U.S. 93 right-of-way.
11.

Does the zoning regulation consider conserving the value of buildings?
No significant negative impacts on property values are anticipated as a
result of the requested zoning of the property. City standards, city services,
and zoning requirements will insure that there is high quality development.
It can be assumed that property values will increase since city services to
the property are being added and much of the property is currently
undeveloped.

12.

Does the zoning regulation encourage the most appropriate use of land
throughout the municipality?
The most appropriate land uses throughout the jurisdiction are promoted
by encouraging complementary and compatible uses which promote the
general well-being of all citizens of the community. As the area is currently
developed primarily as commercial, the most appropriate use of the area
would be to allow for the expansion of the existing Town Pump facility. The
PUD plan submitted does not impact the future development of the
remainder of the Siderius PUD negatively, and adequately addresses
impacts of this development.

II.

Criteria for the Creation of a Planned Unit Development (PUD)
District

The intent of the PUD district is to serve as an overlay zoning district. The
Kalispell Zoning Ordinance describes the intent of a PUD district as follows:
“The district shall function in concert with one or more of the underlying zones
to provide a comprehensive, integrated development plan which will serve to
modify the underlying zone and, where appropriate, subdivision standards with
the intent of providing flexibility of architectural design and density as well as
providing the option to mix land uses and densities while preserving and
enhancing the integrity and environmental values of an area.”
Sections 27.19.020(4) of the zoning regulations provide that the Kalispell City
Planning Board and Kalispell City Council shall review the PUD zoning based on
the following criteria:
A.

The compliance of the proposed PUD with the city growth policy and
in particular the density and use policies of the plan;
The subject property is within the Commercial land use category, which
provides the basis for the B-2 and B-2/PUD, General Commercial Zoning.
The growth policy would anticipate a variety of uses under that designation,
including, but not limited to, apartments, offices, retail, and other
commercial uses. The requested convenience store and casino is an
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appropriate land use for the property. Additionally, the Kalispell Growth
Policy Plan-It 2035 has several goals and policies that support the PUD
request:
Growth Policy 2035, Chapter 4 – Business and Industry, states the
following:
GOAL #1 – Encourage the development and growth of prosperous
commercial and industrial districts, each with a viable mix of business,
suitable infrastructure, and a coordinated development pattern that
reduces business costs and increases small business opportunities.
GOAL #3 – Provide adequate areas within the community for commercial
and industrial development that meets the needs of present and future
business in terms of cost, type, design and location.
The proposal allows for the expansion of an existing facility within an
existing commercial zone. The applicant is proposing the expansion to
meet the needs of their clientele provide for future business at a major
intersection entering the City of Kalispell.
POLICIES (General Commercial, b.) – The expansion of additional
commercial districts along major arterials in anticipated to occur at such
times as the development or redevelopment of existing commercial districts
have significantly developed to avoid creation of a new commercial district
and leapfrog development.
POLICIES (Highway Community Entrance):
d. Emphasize the objective of pleasing corridors that encourage highway
landscaping.
e. Encourage the use of innovative land use regulations to achieve a
pleasing community entrance.
f. Encourage highway commercial development to adhere to the following
design guidelines:
i.

Encourage access by a secondary street or use of shared driveways
and interconnected parking lots where secondary street access is not
feasible.

ii.

Increase building and parking lot setbacks.

iii.

Incorporate
frontages.

iv.

Landscape highway frontage and parking lots to enhance
development sites and reduce visual impacts of development.

pedestrian

and bicycle facilities
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into landscaped

v.

Keep signs simple to reduce clutter and allow rapid comprehension
by highway motorists without undue distraction. Encourage variety
and creativity in sign design.

vi.

Outdoor storage, machinery, utilities, trash dumpsters, service bays,
antennas, rooftop equipment, and similar accessory facilities should
be hidden or screened from public view to protect aesthetic qualities.

vii.

Outdoor lighting should be low intensity, directed downward and
shielded to prevent glare.

Highway 93 South Corridor Area Plan:
Goal #2 – Expansion of commercial development south of Cemetery
Road/Lower Valley Road needs to be addressed under a Planned Unit
Development in order to adequately address vehicular and pedestrian
access, signage, setbacks, and other issues relating to protecting and
preserving the community entrance to Kalispell.
Goal #4 – Development along the Highway 93 South Corridor should occur
in areas where public services, utilities and facilities area available or can
be provided.
Goal #5 – New development whether commercial, industrial or residential
should be of high quality in design and architectural quality.
Goal #15 – Provide for the ongoing acquisition, construction and
maintenance of parks, bike and pedestrian trails and other recreational
facilities.
POLICIES
1. Additional accesses onto Highway 93 shall be limited and a grid

street system shall be developed when possible.
2. High quality design standards shall be applied to new development

along the corridor related to architecture, parking lot layout, lighting,
landscaping, setbacks and signage.
3. The following design standards are intended to enhance the gateway

entrances to Kalispell:
v. Access control should be the norm along the 93 corridors.
vi. Access should be coordinated so as to allow only collector or
arterial streets to intersect Highway 93. The judicious use of
right-in right-out approaches, frontage roads and good internal
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development street design should be the rule to reduce or
eliminate the need for direct access onto major gateway roads.
vii. Areas planned for commercial development along Highway 93
should occur as an integrated development utilizing and
enhancing the property back from the highway as opposed to
occurring as a shallow linear strip. Significant individual
business highway exposure, individual access points, and pole
signage would not be the norm.
viii. Monument signs are preferred over pole signs.
In this case, the applicant is requesting a deviation in the zoning ordinance
to permit a casino within the B-2 Zone, while simultaneously
implementing city entrance corridor standards in order to improve the
aesthetics of the property. Increased standards would include a new
casino/convenience store building with superior design, increased
landscaping along U.S. 93 South, new larger pedestrian sidewalk, access
control into the property, elimination of billboards on the property, and
increased signage regulations.
B.

The extent to which the PUD departs from the underlying zoning and
the reasons why such departures are or are not deemed to be in the
public interest, and the mitigating conditions that the PUD provides
to address the deviations;
The applicant is requesting a deviation in the zoning ordinance to permit
a casino within the B-2 Zone, while simultaneously implementing city
entrance corridor standards in order to improve the aesthetics of the
property. Thus, approval of this request would be an amendment to the
Kalispell Zoning Ordinance, Section 27.13.020 Permitted Uses, by allowing
casinos as a permitted use. Casinos are only permitted within the B-5 Zone
with approval of a Conditional Use Permit. Although a casino is not
currently permitted within the B-2 Zone, the existing facility can continue
to operate on the property in perpetuity in its current state under the
nonconforming regulations of the Kalispell Zoning Ordinance.
In exchange for the ability to reconstruct a new casino and convenience
store, the applicant is proposing to implement entrance corridor standards
that would include a building with superior design, increased landscaping
along U.S. 93 South, new larger pedestrian sidewalk, access control into
the property, elimination of billboards on the property, and increased
signage regulations in regards to casinos. The zoning ordinance has the
following design standards and when appropriate may be placed on the
casino:
a. Limiting or prohibiting the on-premise signage or building from
using the following:
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1. Any terms such as gaming, gambling, cards, dice, chance, etc.
2. Any reference to any associated activity or any symbols or
words
commonly associated with gambling.
3. Any words, terms, figures, art work, or features intended or
designed to attract attention to the fact that a casino is on
site.
4. Neon lighting.
b. Limiting the number and location of entrances to the casino.
c. Increasing landscaping requirements in order to create a buffer
between the casino and adjacent land uses.
Due to this site’s location on a major entrance corridor and proximity to
other commercial developments where casinos have otherwise been
prohibited, staff recommends prohibiting onsite signage as mentioned
above in Section 27.34.040(4)(a) and have added them as conditions of
approval. The request for a new facility allows the city to consider these
increased standards in an effort to implements the goals and policies of
the City Growth Policy Plan-It 2035.
C.

The extent to which the PUD departs from the subdivision regulations
(if subdivision is anticipated) and the public works standards for
design and construction applicable to the subject property, the
reasons why such departures are deemed to be in the public interest,
and the mitigating conditions that the PUD provides to address the
deviations;
The proposed PUD for the expansion of the Town Pump facility does not
depart from the subdivision regulations or Public Works standards for
design and construction.

D.

The overall internal integrity of the PUD including the appropriate
use of internal design elements, the use of buffers between different
land uses, the use of transitions between uses of greater and lesser
intensity, the use of enhanced design features to provide
connectedness for both vehicle and pedestrian traffic throughout the
PUD and the use of innovative and traditional design to foster more
livable neighborhoods;
As mentioned previously, in exchange for the ability to reconstruct a new
casino and convenience store, the applicant is proposing to implement
entrance corridor standards that would include a building with superior
design, increased landscaping along U.S. 93 South, new larger pedestrian
sidewalk, access control into the property, elimination of billboards on the
property, and increased signage regulations in regards to casinos. The
request for a new facility allows the city to consider these increased
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standards in an effort to implements the goals and policies of the City
Growth Policy Plan-It 2035.
E.

The nature and extent of the public parks and common open space in
the PUD, the reliability of the proposal for maintenance and
conservation of these areas and the adequacy or inadequacy of the
amount and function of the parks and open space in terms of the land
use, densities and dwelling types proposed in the PUD;
No public parks and common open space are within the PUD because the
development is commercial and no parks or open space are required as
part of commercial development.

F.

The manner in which the PUD plan makes adequate provision for
public services, provides adequate control over vehicular traffic and
furthers the amenities of recreation and visual enjoyment;
1. Public Services:
Police and Fire Services
The Kalispell Fire Department and Police Department can
adequately provide service to the property. No increased impacts to
police and fire are anticipated as a result of the proposed expansion.
Water and Sewer
The city has the ability to serve the property and any future
expansions. Any new water and sewer mains/service lines will be
required to be installed per the City of Kalispell Construction and
Design Standards, including the extension of them to the western
property boundary.
Storm water
Storm water runoff from the site shall be managed and constructed
per the City of Kalispell Construction and Design Guidelines. Final
design will be approved by Kalispell Public Works Department prior to
building permit issuance. Prior to receiving a building permit the
developer will need to submit a construction storm water management
plan to the Public Works Department. This plan will need to show
how storm water will be treated and where it will be directed during
construction activities.
2. Control Over Vehicle Traffic:
The requested PUD overlay will positively affect the motorized system and
non-motorized system as staff is recommending as a condition of PUD
approval that the applicant move their approach on U.S. 93 South southerly
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to align with the approach with the auto dealerships across the highway to
the east. Having the approaches lined up will create more predictable
traffic movements thereby reducing potential traffic conflicts. Staff also
recommends that the approach serve as a shared access to Tract 5A to the
south, which is also owned by Town Pump. A shared access requirement
will limit the amount of driveway approaches onto the highway, also
limiting potential vehicle conflicts and promoting the free flow of U.S. 93.
Additionally, traffic circulation will be designed to encourage easier access
to the new approaches on Cemetery Road where there is a lighted
intersection.
3. Recreational Amenities:
No recreational amenities are required for the expansion as it is a
commercial use.
4. Visual Enjoyment
The applicant is proposing implement the city’s entrance corridor
standards as provided in Chapter 27.20.29 of the Kalispell Zoning
Ordinance. The requirements include an additional 20 feet of landscaping
along the property frontage which incorporates live landscaping including
undulating topography and have a mix of planting with ground cover of
predominately sod. Additionally, a new building is proposed to be
constructed in place of the existing building. The applicant has submitted
pictures of similar building that includes architectural features including
use of rock, wood, pitched roofs and emphasis on the entry. Staff is also
recommending conditions that the Architectural Review Committee could
use to assure the architectural embellishments are incorporated into the
building design at time of building permit. Staff is recommending removal
of the nonconforming billboards on the property, which serve as visual
distraction/visual clutter along the major entrance into the city.
Staff is also recommending the applicant include plans for landscaping the
area adjacent the public lift station located at the southwest corner of U.S.
93 South and Cemetery Road through the use of vines and tall shrubs.
Currently, the facility is very industrial in nature and detracts from the
private improvements occurring in the vicinity.
G.

The relationship, beneficial or adverse, of the PUD plan upon the
neighborhood in which it is proposed to be established in concert with
the underlying zone;
The PUD is beneficial to the neighborhood, as the development will include
implementation of the city entrance corridor standards, construction of a
new building with superior architecture design with increased tax base,
removal of existing billboards and access control improvements on U.S. 93
South. The land use on the property will not change and is compatible with
the established land use pattern in the area of commercial uses.
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H.

In the case of a plan which proposes development over a period of
years, the sufficiency of the terms and conditions proposed to protect
and maintain the integrity of the PUD;
The development area was planned for commercial and does not inhibit
any future utility extensions that will be needed for the remainder of the
property to properly develop.

I.

Conformity with all applicable provisions of this chapter.
No specific departures from the Kalispell Zoning Ordinance, other than
listed above, or subdivision regulations can be identified based upon the
information submitted with the application.
RECOMMENDATION

It is recommended that the Kalispell City Planning Board and Zoning Commission
adopt Staff Report #KZC19-02 as findings of fact and recommend to the Kalispell
City Council that the Town Pump #5 PUD amendment be approved subject to the
following conditions:
Conditions of Approval
1.

The Planned Unit Development for Town Pump #5 allows the following
deviations from the Kalispell Zoning Ordinance:
a. Kalispell Zoning Ordinance, Section 27.13.020 Permitted Uses –
Allows one (1) casino as a permitted use.

2.

The development of the Kalispell Town Pump #5 PUD shall
substantially comply with the following site plan and elevations
submitted as part of the Planned Unit Development application:
a. Site Layout Plan
b. Building footprint site plan
c. Pictures of proposed building materials and design concepts

3.

To ensure the traffic flow and access comply with Kalispell Design and
Construction Standards, the development shall receive Site Review
Committee approval prior to issuance of the building permit.

4.

Architectural rendering are required to be submitted to the Kalispell
Architectural Review Committee for review and approval prior to
issuance of a building permit. Building design shall be provided as
listed below:
a. Four sided architecture is required for all structures and buildings.
Large, rectangular masses should be avoided by incorporating
offsets in the wall and roof. A change in the plane of the walls,
16

changing the direction or providing some variety in the roof form
gives diversity and visual interest.
b. Entries should be a prominent component of the building face by
providing an architectural covered or recessed entry with modified
roof accent and increased usage of windows and trim.
c. Franchise architecture may be subject to modification to achieve the
building style objectives.
5.

A development agreement shall be drafted by the Kalispell City Attorney
between the City of Kalispell and the developer outlining and
formalizing the terms, conditions and provisions of approval. The final
plan as approved, together with the conditions and restrictions
imposed, shall constitute the Planned Unit Development (PUD) zoning
for the site that shall be completed and signed by the city and owner
prior to the issuance of a building permit.

6.

A landscape plan shall be submitted to the Parks and Recreation
Department for the area adjacent the public lift station located at the
southwest corner of U.S. 93 South and Cemetery Road, which shall be
screened through the use of vines and tall shrubs in landscape beds.

7.

To ensure the property is fully landscaped and is compatible with the
surrounding developments, a landscape plan shall be submitted along
with the building permit. Dead or removed trees from original
landscaping shall be replaced.

8.

The developer shall improve the properties U.S. 93 South frontage in
accordance with Chapter 27.20.29 of the Kalispell Zoning Ordinance.

9.

The following on-premises signs are prohibited;
a. Any terms such as gaming, gambling, cards, dice, chance, etc.
b. Any reference to any associated activity or any symbols or
words commonly associated with gambling.
c. Any words, terms, figures, art work, or features intended or
designed to attract attention to the fact that a casino is on
site.
d. Neon lighting.

10.

The developer shall submit to the Kalispell Public Works Department
for review and approval a stormwater management plan that meets the
requirements of the current city standards for design and construction.
The approved stormwater management plan for on-site facilities shall
be completed prior to the issuance of a building permit.
17

11.

The properties U.S. 93 South entrance into the property shall be
relocated southerly to a point where it lines up with the auto
dealerships to the east.

12.

A shared access easement shall be granted to Lot 5A of Ashley Park,
Lot 5, Revisited situated in the SE4 NE4 of Section 29, Township 28
North, Range 21 West, P.M.M., Flathead County, MT off of U.S. 93
South.

13.

The billboards on the property shall be removed from the site prior to
certificate of occupancy of building.

14.

The developer shall obtain an approach permit from the Montana
Department of Transportation for the approach onto U.S. 93 South.

15.

Prior to development of Lot 5A, the developer shall submit an
amendment to the Town Pump #5 PUD showing the location, size,
elevations, landscaping and parking associated with the proposed use.

18
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Guarantee

SG-SG-8011240
SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE LIMITS OF LIABILITY AND OTHER PROVISIONS OF THE CONDITIONS AND STIPULATIONS
HERETO ANNEXED AND MADE A PART OF THIS GUARANTEE, AND SUBJECT TO THE FURTHER EXCLUSION AND LIMITATION THAT NO GUARANTEE
IS GIVEN NOR LIABILITY ASSUMED WITH RESPECT TO THE IDENTITY OF ANY PARTY NAMED OR REFERRED TO IN SCHEDULE A OR WITH RESPECT
TO THE VALIDITY, LEGAL EFFECT OR PRIORITY OF ANY MATTER SHOWN THEREIN.
Old Republic National Title Insurance Company, a Florida corporation, herein called the Company,
GUARANTEES
the Assured named in Schedule A, against actual monetary loss or damage not exceeding the liability amount of stated in Schedule A which the
Assured shall sustain by reason of any incorrectness in the assurances set forth in Schedule A.
IN WITNESS WHEREOF, OLD REPUBLIC NATIONAL TITLE INSURANCE COMPANY has caused its corporate name and seal to be hereunto affixed by its
duly authorized officers, the Guarantee to become valid when countersigned on Schedule A by an authorized officer or agent of the Company.

Issued through the Office of:
Alliance Title & Escrow Corp.

____________________________________________________

Authorized Signature

GUARANTEE CONDITIONS AND STIPULATIONS
1.

Definition of Terms.
The following terms when used in the Guarantee mean:

2.

a.

the “Assured”: the party or parties named as the Assured in this Guarantee, or on a supplemental writing executed by the
Company.

b.

“land”: the land described or referred to in Schedule (A)(C) or in Part 2, and improvements affixed thereto which by law constitute real property. The term “land” does not include any property beyond the lines of the area described or referred to in
Schedule (A)(C) or in Part 2, nor any right, title, interest, estate or easement in abutting streets, roads, avenues, alleys, lanes,
ways or waterways.

c.

“mortgage”: mortgage, deed of trust, trust deed, or other security instrument.

d.

“public records”: records established under state statutes at Date of Guarantee for the purpose of imparting constructive notice
of matters relating to real property to purchasers for value and without knowledge.

e.

“date”: the effective date.

Exclusions from Coverage of this Guarantee.
The Company assumes no liability for loss or damage by reason of the following:
(a)

Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on real property or by the public records.

(b) (1)

Unpatented mining claims; (2) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (3) water rights,
claims or title to water: whether or not the matters excluded by (1), (2) or (3) are shown by the public records.

(c)

Assurances to title to any property beyond the lines of the land expressly described in the description set forth in Schedule (A)(C)
or in Part 2 of this Guarantee, or title to streets, roads, avenues, alleys, lanes, ways or waterways in which such land abuts, or
the right to maintain therein vaults, tunnels, ramps or any other structure or improvement; or any rights or easements therein
unless such property, rights or easements are expressly and specifically set forth in said description.

(d) (1)

Defects, liens, encumbrances, or adverse claims against the title, if assurances are provided as to such title, and as limited by
such assurances.

(2)

3.

Defects, liens, encumbrances, adverse claims or other matters (a) whether or not shown by the public records, and which are
created, suffered, assumed or agreed to by one or more of the Assureds; (b) which result in no loss to the Assured; or (c) which
do not result in the invalidity or potential invalidity of any judicial or non-judicial proceeding which is within the scope and purpose of assurances provided.

Notice of Claim to be Given by Assured Claimant.
An Assured shall notify the Company promptly in writing in case any knowledge shall come to an Assured hereunder of any claim of title or
interest which is adverse to the title to the estate or interest, as stated herein, and which might cause loss or damage for which the
Company may be liable by virtue of this Guarantee. If prompt notice shall not be given to the Company, then all liability of the Company
shall terminate with regard to the matter or matters for which such prompt notice is required; provided, however, that failure to notify the
Company shall in no case prejudice the rights of any Assured under this Guarantee unless the Company shall be prejudiced by such failure
and then only to the extent of the prejudice.

4.

No Duty to Defend or Prosecute.
The Company shall have no duty to defend or prosecute any action or proceeding to which the Assured is a party, notwithstanding the
nature of any allegation in such action or proceeding.

5.

Company’s Option to Defend or Prosecute Actions; Duty of Assured Claimant to Cooperate.
Even though the Company has no duty to defend or prosecute as set forth in Paragraph 4 above:
(a)

The Company shall have the right, at its sole option and cost, to institute and prosecute any action or proceeding, interpose a
defense, as limited in (b), or to do any other act which in its opinion may be necessary or desirable to establish the title to the
estate or interest as stated herein, or to establish the lien rights of the Assured, or to prevent or reduce loss or damage to the
Assured. The Company may take any appropriate action under the terms of this Guarantee, whether or not it shall be liable hereunder, and shall not thereby concede liability or waive any provision of this Guarantee. If the Company shall exercise its rights
under this paragraph, it shall do so diligently.

(b)

If the Company elects to exercise its options as stated in Paragraph 5(a) the Company shall have the rights to select counsel of
its choice (subject to the right of such Assured to object for reasonable cause) to represent the Assured and shall not be liable
for and will not pay the fees of any other counsel, nor will the Company pay any fees, costs or expenses incurred by an Assured
in the defense of those causes of action which allege matters not covered by this Guarantee.

(c)

Whenever the Company shall have brought an action or interposed a defense as permitted by the provisions of this Guarantee,
the Company may pursue any litigation to final determination by a court of competent jurisdiction and expressly reserves the
right, in its sole discretion, to appeal from an adverse judgment or order.

(d)

6.

In all cases where this Guarantee permits the Company to prosecute or provide for the defense of any action or proceeding, the
Assured hereunder shall secure to the Company the right to prosecute or provide defense of any action or proceeding, and all
appeals therein, and permit the Company to use, at its option, the name of such Assured for this purpose. Whenever requested
by the Company, an Assured, at the Company‘s expense, shall give the Company all reasonable aid in any action or proceeding,
securing evidence, obtaining witnesses, prosecuting or defending the action or lawful act which in the opinion of the Company
may be necessary or desirable to establish the title to the estate or interest as stated herein, or to establish the lien rights of the
Assured. If the Company is prejudiced by the failure of the Assured to furnish the required cooperation, the Company’s obligations to the Assured under the Guarantee shall terminate.

Proof of Loss or Damage.
In addition to and after the notices required under Section 3 of these Conditions and Stipulations have been provided to the Company, a
proof of loss or damage signed and sworn to by the Assured shall be furnished to the Company within 90 days after the Assured shall
ascertain the facts giving rise to the loss or damage. The proof of loss or damage shall describe the matters covered by this Guarantee
which constitute the basis of loss or damage and shall state, to the extent possible, the basis of calculating the amount of the loss or damage. If the Company is prejudiced by the failure of the Assured to provide the required proof of loss or damage, the Company’s obligation
to such assured under the Guarantee shall terminate. In addition, the Assured may reasonably be required to submit to examination under
oath by any authorized representative of the Company and shall produce for examination, inspection and copying, at such reasonable times
and places as may be designated by any authorized representative of the company, all records, books, ledgers, checks, correspondence
and memoranda, whether bearing a date before or after Date of Guarantee, which reasonably pertain to the loss or damage. Further, if
requested by any authorized representative of the Company, the Assured shall grant its permission, in writing, for any authorized representative of the Company to examine, inspect and copy all records, books, ledgers, checks, correspondence and memoranda in the custody or
control of a third party, which reasonably pertain to the loss or damage. All information designated as confidential by the Assured provided
to the Company pursuant to this Section shall not be disclosed to others unless, in the reasonable judgment of the Company, it is necessary in the administration of the claim. Failure of the Assured to submit for examination under oath, produce other reasonably requested
information or grant permission to secure reasonably necessary information from third parties as required in the above paragraph, unless
prohibited by law or governmental regulation, shall terminate any liability of the Company under this Guarantee to the Assured for that
claim.

7.

Options to Pay or Otherwise Settle Claims: Termination of Liability.
In case of a claim under this Guarantee, the Company shall have the following additional options:
(a)

To Pay or Tender Payment of the Amount of Liability or to Purchase the Indebtedness.
The Company shall have the option to pay or settle or compromise for or in the name of the Assured any claim which could result
in loss to the Assured within the coverage of this Guarantee, or to pay the full amount of this Guarantee or, if this Guarantee is
issued for the benefit of a holder of a mortgage or a lienholder, the Company shall have the option to purchase the indebtedness
secured by said mortgage or said lien for the amount owing thereon, together with any costs, reasonable attorneys’ fees and
expenses incurred by the Assured claimant which were authorized by the Company up to the time of purchase.
Such purchase, payment or tender of payment of the full amount of the Guarantee shall terminate all liability of the Company
hereunder. In the event after notice of claim has been given to the Company by the Assured the Company offers to purchase the
indebtedness, the owner of such indebtedness shall transfer and assign said indebtedness, together with any collateral security,
to the Company upon payment of the purchase price.
Upon the exercise by the Company of the option provided for in Paragraph (a) the Company’s obligation to the Assured under this
Guarantee for the claimed loss or damage, other than to make the payment required in that paragraph, shall terminate, including
any obligation to continue the defense or prosecution of any litigation for which the Company has exercised its options under
Paragraph 5, and the Guarantee shall be surrendered to the Company for cancellation.

(b)

To Pay or Otherwise Settle With Parties Other Than the Assured or With the Assured Claimant.
To pay or otherwise settle with other parties for or in the name of an Assured claimant any claim assured against under this
Guarantee, together with any costs, attorneys’ fees and expenses incurred by the Assured claimant which were authorized by
the Company up to the time of payment and which the Company is obligated to pay.
Upon the exercise by the Company of the option provided for in Paragraph (b) the Company’s obligations to the Assured under
this Guarantee for the claimed loss or damage, other than to make the payment required in that paragraph, shall terminate,
including any obligation to continue the defense or prosecution of any litigation for which the Company has exercised its options
under Paragraph 5.

8.

Determination and Extent of Liability.
This Guarantee is a contract of indemnity against actual monetary loss or damage sustained or incurred by the Assured claimant who has
suffered loss or damage by reason of reliance upon the assurances set forth in this Guarantee and only to the extent herein described, and
subject to the exclusions stated in Paragraph 2.
The liability of the Company under this Guarantee to the Assured shall not exceed the least of:
(a)

the amount of liability stated in Schedule A;

(b)

the amount of the unpaid principal indebtedness secured by the mortgage of an Assured mortgagee, as limited or provided under
Section 7 of these Conditions and Stipulations or as reduced under Section 10 of these Conditions and Stipulations, at the time
the loss or damage assured against by this Guarantee occurs, together with interest thereon; or

(c)

9.

10.

the difference between the value of the estate or interest covered hereby as stated herein and the
value of the estate or interest
subject to the defect, lien or encumbrance assured against by this Guarantee.

Limitation of Liability.
(a)

If the Company establishes the title, or removes the alleged defect, lien or encumbrance, or cures
the any other matter assured
against by this Guarantee in a reasonably diligent manner by any method, including litigation and
the completion of any appeals
therefrom, it shall have fully performed its obligations with respect to that matter and shall not
be liable for any loss or damage
caused thereby.

(b)

In the event of any litigation by the Company or with the Company’s consent, the Company shall
have no liability for loss or damage until there has been a final determination by a court of competent jurisdiction, and disposition
of all appeals therefrom,
adverse to the title, as stated herein.

(c)

The Company shall not be liable for loss or damage to any Assured for liability voluntarily
assumed by the Assured in settling any
claim or suit without the prior written consent of the Company.

Reduction of Liability or Termination of Liability.
All payments under this Guarantee, except payments made for costs, attorneys’ fees and expenses
pursuant to Paragraph 5 shall reduce
the amount of liability pro tanto.

11.

13.

Payment of Loss.
(a)

No payment shall be made without producing this Guarantee for endorsement of the payment
unless the Guarantee has been lost or destroyed, in which case proof of loss or destruction
shall be furnished to the satisfaction of the Company.

(b)

When liability and the extent of loss or damage has been definitely fixed in accordance with
these Conditions and Stipulations,
the loss or damage shall be payable within 30 days thereafter.

Subrogation Upon Payment or Settlement.
Whenever the Company shall have settled and paid a claim under this Guarantee, all right of subrogation
shall vest in the Company unaffected by any act of the Assured claimant.
The Company shall be subrogated to and be entitled to all rights and remedies which the Assured would have had
against any person or property in respect to the claim had this Guarantee not been issued. If requested by the
Company, the insured claimant shall transfer to the Company all rights and remedies against any person or
property necessary in order to perfect this right of subrogation. The Assured shall permit the Company to sue,
compromise or settle in the name of the Assured and to use the name of the Asured in any transaction or litigation
involving these rights or remedies.
If a payment on account of a claim does not fully cover the loss of the Assured the Company shall be
subrogated to all rights and remedies of the Assured after the Assured shall have recovered its principal,
interest, and costs of collection.

13.

Arbitration.
Unless prohibited by applicable law, either the Company or the Assured may demand arbitration pursuant to
the Title Insurance Arbitration Rules of the American Arbitration Association. Arbitrable matters may include,
but are not limited to, any controversy or claim between the Company and the Assured arising out of or relating
to this Guarantee, any service of the Company in connection with its issuance or the breach of a Guarantee
provision or other obligation. All arbitrable matters when the Amount of Liability is $1,000,000 or less shall be
arbitrated at the option of either the Company or the Assured. All arbitrable matters when the Amount of
Liability is in excess of $1,000,000 shall be arbitrated only when agreed to by both the Company and the
Assured. The Rules in effect at Date of Guarantee shall be binding upon the parties. The award may include
attorneys’ fees only if the laws of the state in which the land is located permits a court to award attorneys’
fees to a prevailing party. Judgment upon the award rendered by the Arbitrator(s) may be entered in any court
having jurisdiction thereof.

14.

Liability Limited to this Guarantee; Guarantee Entire Contract.

(a)
(b)

This Guarantee together with all endorsements, if any, attached hereto by the Company is the
entire Guarantee and contract between the Assured and the Company. In interpreting any
provision of this Guarantee, this Guarantee shall be construed as a whole.
Any claim of loss or damage, whether or not based on negligence, or any action asserting such claim,
shall be restricted to this\Guarantee.

(c)

15.

No amendment of or endorsement to this Guarantee can be made except by a writing endorsed
hereon or attached hereto signed by either the President, a Vice President, the Secretary, an
Assistant Secretary, or validating officer or authorized signatory of the Company.
Notices, Where Sent.

All notices required to be given the Company and any statement in writing required to be furnished the
Company shall include the number of this Guarantee and shall be addressed to: Old Republic National Title
Insurance Company, 400 Second Avenue South, Minneapolis, Minnesota 55401, (612) 371-1111.

OLD REPUBLIC
Subdivision Guarantee
SCHEDULE A
ORDER NO. 442614

LIABILITY $100,000.00

FEE: $573.00

GUARANTEE NO. SG-8011240

1. Name of Assured: Town Pump, Inc.
2. Date of Guarantee: 25th day of June, 2019

The assurances referred to on the face page hereof are:
That, according to the Company’s property records relative to the following described land
(but without examination of those Company records maintained and indexed by name):
A. The public records purport that only the hereafter named parties appear to have an
interest affecting the land necessitating their execution of the named proposed plat or
map:
Major Brands Distributing Company, Inc., as to Parcel 1
Montana Commerce, LLC, as to interest in Parcel 2
B. The estate or interest in the land hereinafter described or referred to covered by this
Guarantee is: FEE SIMPLE
C. The Land referred to in the Guarantee is situated in the State of MT, County of
Flathead and is described as follows:
Parcel 1
Lot 5A as shown on Ashley Business Park, Lot 5 , Revisited, according to the map or
plat thereof on file and of record in the office of the county clerk and recorder of
Flathead County, Montana
Parcel 2
Lot 1A as shown on Ashley Business Park, Lot 5 , Revisited, according to the map or
plat thereof on file and of record in the office of the county clerk and recorder of
Flathead County, Montana

D. According to the public records, the following documents purport to affect the
described land:

1. County road rights-of-way not shown by the Public Records, including, but not
limited to any right of the Public and the County of Flathead to use and occupy
those certain roads and trails as depicted on County Surveyor’s maps on file in
the office of the County Surveyor of Flathead County.
2. All minerals in or under said land including but not limited to metals, oil, gas,
coal, stone and mineral rights, mining rights and easement rights or other
matters relating thereto, whether expressed or implied.
3. General Taxes for the year 2018 are paid
Parcel No.: 29-0006385
4. General Taxes for the year 2018 are paid
Parcel No.: 29-0097515
5. Taxes, including any assessments collected therewith, for the year 2019 which
are a lien not yet due and payable.
6. An easement for the purpose shown below and rights incidental thereto as set
forth in a document:
Granted To: State of Montana
Purpose: An easement and right of way for the construction of a State
Highway over, across, covering and embracing the above described parcel of
land
Recorded: May 24, 1932
Book: 211, Page: 50
7. Terms, provisions, covenants, conditions, definitions, options, obligations and
restrictions, contained in a document
Purpose: Assignment of Royalty
Recorded: October 23, 1940
Book: 243, Page: 3 AND recorded November 27, 1940 in Book: 243, Page: 30
AND recorded May 4, 1942 in Book: 243, Page: 533
8. An easement for the purpose shown below and rights incidental thereto as set
forth in document:
Granted To: Pacific Power & Light Company
Purpose: Public Utilities
Recorded: September 20, 1983
Instrument No.: 83-17420 in Book: 782, Page: 874
9. An easement for the purpose shown below and rights incidental thereto as set
forth in document:
Granted To: Pacific Power & Light Company
Purpose: Public Utilities
Recorded: October 21, 1988
Instrument No.: 8829511310
10. Easements, reservations, restrictions, notes and/or dedications as shown on the
official plat of Ashley Business Park.
11. Certificate of Private Roadways as specified on the plat of Ashley Business
Park.
12. Terms and provisions of State of Montana, Department of Environmental
Quality, Certificate of Subdivision Plat Approval, recorded with Ashley
Business Park, recorded Instrument No. 199426312050, of Official Records.

13. Easements, reservations, notes and/or dedications as shown on the official plat
of Amended Subdivision Plat of Lots 3 and 5 of Ashley Business Park and
Amended Plat of the Amended Plat of Lot 4 of Ashley Business Park
Subdivision.
14. An easement for the purpose shown below and rights incidental thereto as
reserved in a document:
Purpose: Reservation of a private road approach of said highway project
Recorded: March 10, 2000
Instrument No.: 200007010100
Affects: Parcel 2
15. An easement for the purpose shown below and rights incidental thereto as set
forth in document:
Granted To: The Montana Power Company
Purpose: Public Utilities
Recorded: January 9, 2002
Instrument No.: 200200909530
16. Terms, provisions, covenants, conditions, definitions, options, obligations and
restrictions, contained in a document
Purpose: Judgment and final order of condemnation
Recorded: December 11, 2003
Instrument No.: 200334608040
17. Terms, provisions, covenants, conditions, definitions, options, obligations and
restrictions, contained in a document
Purpose: Resolution No. 4901
Recorded: December 15, 2004
Instrument No.: 200435009400
18. Easements reservations and dedications, as shown on record of Certificate of
Survey No. 16501.
Recorded: January 18, 2005
Instrument No.: 200501811020
19. Terms, provisions, covenants, conditions, definitions, options, obligations and
restrictions, contained in a document
Purpose: Petition to Annex and Notice of Withdrawal from Rural Fire District
Recorded: February 27, 2006
Instrument No.: 200605813530
20. Terms, provisions, covenants, conditions, definitions, options, obligations and
restrictions, contained in a document
Purpose: Grant of Conditional Use
Recorded: February 27, 2006
Instrument No.: 200605813550
Amendment of Grant of Conditional Use
Recorded: January 10, 2007
Instrument No. : 200701013300

21. Terms, provisions, covenants, conditions, definitions, options, obligations and
restrictions, contained in a document
Purpose: Subdivision Correction Affidavit
Recorded: December 17, 2008
Instrument No.: 2008-00033766
22. Terms, provisions, covenants, conditions, definitions, options, obligations and
restrictions, contained in a document
Purpose: Resolution No. 5335
Recorded: February 10, 2009
Instrument No.: 2009-00003515
23. Terms, provisions, covenants, conditions, definitions, options, obligations and
restrictions, contained in a document
Purpose: Petition to Annex and Notice of Withdrawal from Rural Fire District
Recorded: February 10, 2009
Instrument No.: 2009-00003516
24. Terms, provisions, covenants, conditions, definitions, options, obligations and
restrictions, contained in a document
Purpose: Ordinance No. 1654
Recorded: October 6, 2010
Instrument No.: 2010-00023022
25. Easements reservations and dedications, as shown on record of Certificate of
Survey No. 19434.
Recorded: November 28, 2012
Instrument No.: 201200028375
26. Easements, reservations, notes and/or dedications as shown on the official plat
of Ashley Business Park, Lot 5 , Revisited.
27. Easements, restrictions, reservations, encroachments, limited access to US
Highway 93, notes and/or dedications and all matters as shown on the
ALTA/ACSM Land Title Survey By Sands Surveying dated October 23, 2012,
as Job No. 392501 for Siderius Family Ltd. Partnership, Josephine R. Siderius
Living Trust, Patricia E. Sanders, Ramond E. Siderius, Jolynn Yenne and
LInda L. Siderius.

No guarantee is made regarding any liens, claims of liens, defects or encumbrances other than
those specifically provided for above, and, if information was requested by reference to a
street address, no guarantee is made that said land is the same as said address.

Countersigned:

_______________________________
Authorized Officer or Agent
ORT Form 3797m
Subdivision Guarantee

